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LETTERS OF AN ENGLISH STUDENT. 





' 
FROM MR. AMBROSE HARCOURT, STUDENT AT 
LAW OF PUMP-COURT TEMPLE, TO MR° 


THOMAS PRINGLE OF TRINITY HALL, CAM- 
BRIDGE. 


Letter II. 
Dear Pringle, 


I continue hard at work at Barnaby’s, 
studying the art of well pleading, and 
like it much. I spend all my time either 
here or there, except that take a walk 
before dinner. [ am quite satisfied, that 
if you wish to learn pleading, you must 
give your whole attention, and not go 
knee deep into the matter. I find the 
practice the dryest part of the business ; 
and yet Isee it is absolutely necessary 
to understand it before I can at all com- 
prehend with clearness the subsequent 
parts of the suit; and so toit I have gone 
ding-dong. I have got one thing in my 
favour at Barnaby’s. We are only three 
of us: one a regular working man, and 
one a very idle one. ‘The working man 
is fresh from an attorney’s office, and in- 
tends to take that branch, and is tolerably 
well informed already as to process, and 
soon. His name is Dyer, and he isa quiet 
pains taking fellow. Well, | mect him 
every morning at Barnaby’s at half past 
nine o’clock, and we read a little Tidd to 
give us an appetite for the work of the 
day. I find I cannot stand much, but by 
little and little, I trust to master the great 
Titydes, for whom,I must say, I have 
a great veneration. In the course of 
the day I read a chapter, or portion 
of a chapter, on the same subject I 
have read in the morning, in a modern 
and very good book of practicing by Mr. 





Lush; and I really feel an interest in the 
subject. About twelve in strolls our friend 
the idle man, Brandon by name, who tells 
us the news, reads the newspaper, copies 
a precedent, and fills tp a money count, 
and, walking off at four, never again 
makes his appearance. He is no lawyer, 
certainly, but has the prettiest waiscoats 
in the world. 

Thus I spend my day. I get up these 
dark mornings about seven, and am 
dressed in about an hour. By the bye, 
I continue my sponge bath in spite of the 
cold weather; then read about half an 
hour, chiefly refreshing myself on what 
I have done the preceding day. I break- 
fast at nine, not heavily, but still nature 
must he sustained. {£ am at Barnaby’s, 
as I have told you, at half past nine, and 
work away with Dyer at Tidd for an 
hour ; and then our worthy master.comes 
in with the business of the day. Dyer 
gets the heaviest things, which is all 
right; I get an easy declaration, or a 
common place plea or two, and we gen- 
erally have a little pleasant, cheerful 
chat; for I must say Barnaby is rather 
fond of gossip. We then do our best, 
and Barnaby almost always settles our 
drafts with us in his own room. This is 
the most useful part of the day. It is 
pleasant to see him take up the instruc- 
tions, at once discard what is not neces- 
sary, ponder a little on some doubtful 
points, pulling down a book or two, and 
then weave into the pleading all that 
should be stated. He never strikes out or 
alters a word without telling you why, 
and his reasons are generally conclusive. 
Sometimes, in the kindest manner, he 
will ask you to draw tbe pleading over 
again, but he generally makes your first 
draft serve the purpose. If the pleading 
he in the smallest degree special, I always 
make a precedent of it after it is settled. 
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This I find very useful indeed, and shall | 
thus gradually collect a body of pleadings, 
the reasons and groundwork of which are 
all familiar to me. It is indeed a great | 
mistake, 1 am satisfie!d,to neglect the | 
copying of precedents; the copy- 
ing them alone, without any practice, 
and without reading will do but li tle ; 
but, thus accompanied, precedent cop- 
ying is very u-eful; it makes us fa- 
miliar I find, with legal phraseology, 
and modes of expression. I begin now | 
to think, so “far as legal documents are 
concerned, in the lingua franca of the 
Temple. Nothing habituates the mind 
so much to this, as the judicious copying 
of precedents. In sending you these re- 
marks, I find myself involuntarily using 
Barnaby’s language, and do not consider 
this as my advice, but his. After dinner, | 
I generally return to his chambers, or 
read in my own. [here generally confine 
myself to law, and am now hard at work 
on Selwyn’s Nisi Prius, of which there 
isa new edition (the 10th) just out, 
dedicated thus “ Alberto Principi Legum 
Anglia Studioso. Hoc opus plus quam 





zzz annorum laboribus ad decimam edition- | 


em perductum ipsius Permissu D. D. D. 
Gulielmus Selwyn ;” (so that the prince 
sets up a good example.) This is a 
book of well established reputation, and 
forms a good relief to ‘Tidd, and the 
practical labours of the day. 

You asked me to send you a 
course of preparatory reading for a 
pleader. Barnaby recommends as fol- 
lows; first, read Blackstone throughout. 
Then take the most modern edition, 
(this is important,) and work hard at 
Vol. 3. Then Stephens on Pleading, a 
good and useful book. You may then 
safely go to a pleader, and adopt the 
course I have laid down in this let- 
ter, with Tidd and Lush, and read- 
ing a good work on Nisi Prius Law 
and Evidence. After Selwyn, [ shall 
take Roscoe. Phillips on Evidence we 
read together, you remember. Starkie, 
in three thick volumes, is more practical, 
but both are good. These’avorks mas- 
tered, and accompanied by practice, will 
go far, Barnaby says, to make a fair 
pleader, and prepare him for the reports, 
where he will find the rules he has learnt 
applied to the actual business of life. 
He will be here slow to receive as gospel 
all that is contained in the arguments of 





counsel ; but he will see from them the 
forms and manners in which such argu- 
ments are prepared. But it is the judg- 
ments only, I need hardly say, that are 
to be relied on, and even these depend a 
good deal on the character of a judge; 
but this latter knowledge can only be 
acquired by degrees. There are two 
ways of reading the reports. You may 
read backwards or forwards; that is, 
you may begin with the earlier reports, 
and then go on to the later, or vice versa. 
Mr. Barnaby recommends the latter 
mode, as you thus more easily acquire 
the rules of law at present in force; 
but there are conflicting opinions as to 
this. I have now shown you how! pass 
the day ; I have only to add, that about 
eleven I go to bed, and am soon—where 
you are, perhaps, after reading this— 
asleep. Your’s truly, 
Amsrose Harcourt. 


Pump Court, Temple, Jan. 8th., 1842 


' IN BANKRUPTCY. 





U.S. DISTRICT COURT FOR THE SOUTHERN 
‘DISTRICT OF NEW YORK. 


Before the Hon. S. R. Berts. 


Ex parte TrapHaGEn, in the matter of 
Joun Ety, a Bankrupt. 


Where a claim is contingent and unliquidated, so as 
not to be capable of being proved as a debt, it is suf- 
ficient to entitle the creditor to look to the disposi- 
tion of the estate of the bankrupt, and places such 
creditor amongst “ other persons in interest” be- 
sides creditors (who have proved their debts,) 
authorized by the 4th Section of the Bankrupt Act, 
to show cause against the discharge of the bank- 
rupt. 


THIS was a case on exceptions to ob- 
jections filed to the discharge of the 
bankrupt, and was submitted on the 
papers and briefs of the respective 
Counsel. The citcumstances are fully 
detailed in his Honor’s opinion. 

E. H. Ely, for bankrupt. 

Benedict and Belknap, for creditor. 

Berts J:—Mrs. Traphagen filed ob- 
jections to the discharge of the bank- 
rupt. Exceptions were taken to these 
objections, on the ground that Mrs. 
Traphagen was not a creditor, and there- 
fore not a competent party to interpose 
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objections and exceptions were referred 
to commissioner Radcliff, and from his 
report of proofs it appears that the bank- 
rupt on the 9th of March 1835, executed 
a bond and mortgage to Mrs. Traphagen, 
to secure the payment of $2,500. 

That on the first of May 1836, Mrs. 
Traphagen assigned that bond and 
mortgage to a Mr. Simpson, as a col- 
lateral security for a note of hand 
of $2,00, and also for the payment 
of rent and taxes on a house leased her by 
Simpson. 

On the 14th of May 1836, Simpson 
assigned his ‘interest in the bond and 
mortgage to Jacob Crane. 

In 1841 a suit was brought on the 
bond in the name of Mrs. Traphagen, 
but at the cost and under the direction 
ef Crane, and judgment was rendered 
thereon against the bankrupt for $14,- 
00, debt and costs. Crane’s claim 
against Mrs. Traphagen, was then about 
$1,000, independent of a bill of costs of 
$70 in a suit of Simpson against him, 
‘and the residue of the judgment belonged 
to her. Crane also paid the costs on 
the judgment $127.27, and if these two 
bills of costs were deducted from the 
judgment there would stand due to her 
on its face, somewhere about $2,00. 

On the 12th of April 1841 Mrs. Trapha- 
gen under acreditors bill in chancery pro- 
secuted against her by Messrs. Graham, 
and in obedience to an order in that suit, 
executed an assignment of all her estate 
and effects to a receiver, but the re- 
ceiver never actually took possession 
of anything under the assignment, and 
the creditor’s bill is in contestation be- 
tween her and the complainants therein’. 

Mrs. Traphagen is still indebted to 
Mr. Crane, to the full of his claims. 

The Counsel for the bankrupt contends 
that the assignment made to Simpson 
was to become absolute on her failing 
to make the payments stipulated, and 
that her default in that respect vested 
the entire interest in the bond and mort- 
gage in him and Crane, as his assignee. 

This would not be the construction of 
those conveyances. The bond and mort- 
gage are not dealt with as a purchase, nor 
does Simpson acquit Mrs. ‘Traphagen of 
any part of her original indebtedness in 
consideration of holding the bond and 
mortgage. He brought his action and 


_ tecovered judgment against her for the 


, 








full amount of his demand, which is in- 
consistent with the idea that he took the 
bond and mortgage as absolute property. 

But however strong and positive the 
terms of assignment might be, if the 
whole transaction denoted that it was 
made for the purpose of securing a debt 
or liability, and not as a sale, chancery 
would control the authority of the 
assignee and compel him to deal with it 
merely as a security (2 Strong Eq., 287, 
§ 1018, 1019.) 

The evidence however shew$, that 
this was so regarded by the parties, and 
that Mr. Crane only claimed out of the 
securities, the amount of Mrs. Trapha- 
gen’s indebtedness to him. The assign- 
ment to the receiver cannot divest her 
interest in this claim ; the property being 
merely deposited in the custody of the 
Court of Chancery, until the rights of 
the parties are definitely settled ; no de- 
cree having yet been rendered as to the 
right, and the receiver not having dis- 
posed of this interest by sale or seques- 
tration in any form and no decision being 
yet had on the merits of the ereditor’s 
bill, there must be considered to bea 
right to the debt yet subsisting in Mrs, 
Traphagen. 

She would accordingly as judgment 
creditor, having a legal and equitable 
title to part of the amount of the judg- 
ment still appeartaining to her, possess 
the capacity to appear and oppose the 
discharge of the bankrupt. 

It may however be further observed 
that if the operation of the assignments 
of Simpson and Crane, and that to the 
receiver should transfer the indebted- 
ness of the bankrupt from her to those 
assignees, s0 that she could no longer 
appear against him upon that debt as a 
creditor; yet clearly her interest in the 
fund is not extinguished, and if the 
money could be made from the bankrupt, 


i there would after satisfying the demand 


of Mr. Crane, be a surplus which would 
be applied to her advantage on the 
creditor’s bill; or if that demand is dis- 
placed, be restored through an order of 
the Court of Chancery by the re¢civer to 
her. oe ual 

This interest in the, mat.er’ theugh so 
far contingent and unliquidated as not 
to be capable of being proved aza-debt, 
would well entitle her to look to the 
disposition of the estate of the baukrupt, 
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and would place her at least amongst 
“‘ other persons in interest” besides credi- 
tors (who have proved their debts,) 
authorised by the 4th section of the 
bankrupt act, to show cause against the 
discharge of the bankrupt. 

I think accordingly the exceptions to 
the objections must be overruled. 





U, S. DISTRICT COURT OF MAINE AT 
’ PORTLAND. 


Before the Hon. Jupce Ware. 


Ex parte the Creditors of Nicnouas G- 
Norcross, in the matier of his Petition 
for a Decree. 


Where a Decree of Bankruptcy is awarded against a 

member of a firm, the partnership is thereby dis- 
. solved, and the Partnership Effects are vested in 
the assignee and the solvent partner gs tenants in 
common, 


It is not necessary where one of the firm petitions for 
a separate Decree, to set forth the partnership ac- 
counts in detail ; they may be taken before a Com- 
missioner; but the petitioner should sct forth what 
proportion or share of the parinership property he 
claims to be catitled to. : 


THis was an application for a separate 
Decree in Bankruptcy by Nicholas G. 
Norcross, who had beea carrying cn bu- 
siness in partnership with one Fisk, 
under the firm of “ !"isk and Norcross.” 

Objections were filed, and‘ it was in- 
sisted, that the petitioner was bound to 


set forth in his Schedule an account of 


the partnership property, and what part 
or proportion he was entitled to therein, 
in order that the sasiguee might take pos- 
sesion thereof; that having failed so to do 
he had rot complied with the provisions 
of the statute, nor the rules of the Court. 
It was admitied,that Fisk, hi partner, 
was in solvent circumstances, and that 
there was no ground for supposing the 
partnership property was in dabgey, or 
was likely to be wasted. 

Wane J.—delivered the opinion of the 
Court :—It is not necessary for the. pe- 
titioner to enumerate in his schedule the 
particulars of the partnership effects. 
The.decree of bankruptcy operates as a 
dissolution of: the partnership, and the 
assignee becomes tenant in common with 
the sélvent pertaer. The joint tenancy 
is destroyed. Between tenants in com- 
mon of chattels, it is generally true that 


each owner is equally entitled to the pos. 
session, and one tenant in common can- 
not maintain trespass or trover against 
the other for dispossessing him, though 
for the loss or destruction of the whole 
chattel, trespass will lie. (2 Kent’s Com. 
350—1, note). But it is otherwise in 
the case of a tenancy in common super- 
vening on the dissolution of a partnership, 
by the death or bankruptcy of one of the 
partners. In this case the joint property 
remains in the hands of the surviving or 
solvent partner, clothed with a trust to 
be applied by him to the discharge of the 
partnership obligations, and to account 
to the representatives of the deceased, or 
of the bankrupt partner for his share of 
the surplus. He can enter into no new 
partnership engagement, but his whole 
authority is limited to the settling and 
closing the partnership concerns. (3 
Kent’s Com. 59. Story on Partner. 
ship, § 1, 328, 341, 407); The right of 
the assignee is not, therefore, to the pos- 
session of the partnership effects, but to 
an account and to the bankrupt’s share 
of the surplus, after the debts of the firm 
are paid. And it would seem that ordin- 
arily he had no right to interfere with the 
administration of the effects of the firm. 
If there is any danger of a waste or mis- 
application of the common funds, he may 
call for an injunction and the appoint- 
ment of a receiver, or the Conrt might 
direct him to take the administration into 
his own hands. (Story on Partnership, 
§ 344). Indeed, in the absence of the 
solvent partner, the rule is said to be that 
the assignee shall take the joint prop- 
orty and deal with it as the partner him- 
‘self ought to have dealt with it, paying 
the joint debts and applying the surplus 
according to the equities subsisting be- 
tween the partners themselves. Barker 
v. Goodair, (11 Vesey, 85, 86). 

Ifthe administration of the effects is 
to be with the solvent partner, subject to 
an account, it seems to me to be unnec- 
essary to enumerate in detail those effects 
in the schedule. It willbe more conve- 
nient to do that hereafier, when in the 
subsequent proceedings in bankruptcy, 
the matter goes before a commissioner to 
take the account. ‘This seems to me to 
be the most convenient rule, and in most 
cases will be most beneficial for all par- 
ties. At the same time it is perhaps not 








easy to state precisely, to what extent the 
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power of the solvent partner over the 
joint property, is affected by the bank- 
ruptcy of his copartner. Eden on Bank- 
auptey, 252, 264. Brickwood v. Mil- 
ler, (3 Merivale R. 278). But the pe- 
titioner has only stated generally in his 
schedule, his interest in the partnership 
property, without stating what his pro- 
portion is. In that respect it is defective. 

The schedule was afterwards amendid 
in this particular, and on a subsequent 
day a decree passed. 








IN CHANCERY. 





Before the HonorasteE Murray Horr- 
mAN, Assistant V. C. 


Peter G. Stuyvesant v. The Mayor 
Aldermen and Commonalty of the city 
of New York,—Oct. 15, 17, 20, 1842. 


Where a corporation obtains the power to make and 
keep upa Public Square by a distinct act of the 
Legislature, they acqure the right of making a!l ne- 
cessary expenditures forthe purpose, and unless 
the Legislature expressly otherwise provide, the 
expense must come out of the income of the cor- 
poration. 


* Tue bill in this case was filed by the 
plaintiff, against the Mayor, Aldermen, 
and Commonalty of the city of New 
York, for the specific performance of 
their covenant with him: the cireum- 
stances of the case are fully detailed in 
his Honor’s Judgment. 


Anthon, for the defendants. 

Lord and Wood, for the complainant. 

Tue Assistant Vice CHANCELLOR :— 
This case came upon a demurrer to the 
bill. In the year 1836, an agreement was 
entered into between the parties to this 
cause respecting the cession of certain 
property fora public square, and its per- 
— maintenance as such. It is need- 
ess to state the preliminary negotiations 
or agreements. The rights of the par- 
ties depend upon an act of the Legisla- 
ture, and a sealed agreement between 
them. 

That act was passed on the 18th, 
day of May 1836, entitled “an act to 
alter the map or plan of the city of New 
York, and to establish a public square 
in the sixteenth ward of the said city.” 
It enacted that certain parts of 16th 


a parcel of ground defined in the act 
was declared to be a public square 
to be known as Stuyvesant Square, 
and should thereafter be known in the 
public map as a public square. Cer- 
tain streets on the sides were provided 
for ; and it was also enacted that the same 
should not take eflect until the land con- 
tained within the limits of the said pub- 
lic square should have been ceded by the 
owner to the Mayor, Aldermen, &c. 

On the 20th of Sept. 1836, the sealed 
agreement was entered into between the 
parties; After reciting the renewal of a 
proposition to cede the lands for a public 
square, upon condition that the corpora- 
tion proceed to regulate the streets, and 
should procure the act in question, and 
forthwith enclose the square, And reci- 
ting the acceptance of suchproposition, a 
memorial to the Legislature, and passage 
of the act in pursuance of such approval 
and acceptance. . 

It was witnessed that your orator and 
his wife parties of the first part, m con- 
sideration of the premises, and also of 
the sum of ten dollars, (which your orator 
charges, was a mere formal or nominal 
consideration,) expressed to be paid by 
the said corportion parties of the second 
part, the receipt of which was thereby 
acknowledged, did grant, bargain, sell, 
release and convey unto the said parties 
of the second part, and unto their suc- 
cessors and assigns forever, All the land 
described in the second section of the 
act in the said indenture and herein 
above recited, which was thereby de- 
clared to be a public square to be called 
Stuyvesant Square, bounded as follows, 
that is to say, northeasterly by Seven- 
teenth St., north-westerly by the second 
avenue, south-westerly by Fifteenth St., 
and south-easterly by a line drawn parallel 
to and distant one hundred and ninety 
feet south-easterly from the south- 
easterly line of the Second Avenue, and 
also bounded north-easterly by Seven- 
teenth St., south-easterly by the Second 
Avenue, south-westerly by Fifteenth St., 
and north-westerly by a line drawn 
parallel to and distant one hundred and 
ninety feet north-westerly from the 
north-westerly line of the Second 
Avenue, according to the measurement 
used by the commissioners named in the 
act prssed April 1807, for laying out 





Street should be discontinued, and that 


streets and roads in the city of New York, 








102 THE NEW-YORK LEGAL OBSERVER. 














Peter G. Stuyvesant, v. the Mayor, ete. New York 





together with all and singular the appur- 
tenances unto the said granted premises 
belonging or in anywise appertaining. To 
have and to hold the same with the appur- 
tenances unto the said corporation, their 
successors and assigns forever. Provided 
always, however, and the said indenture 
was upon the express condition, that the 
said lands thereby conveyed or intended 
so to be, should be from time to time, 
and at all times forever thereafter 
appropriated to, and used exclusively for 
the purpose of a public square, to be 
called Stuyvesant Square. And also 
upon the further condition that the said 
corporation, parties thereto of the se- 
cond part, or their successors, should im- 
mediately after the execution and de- 
livery of the said indenture, proceed to 
regulate the grounds between Fifteenth 
and Seventeenth Sts., and extending to 
the distance of two hundred and twenty 
feet on each side of the Second Avenue, 
and enclose the lands by the said inden- 
ture conveyed on each side of the Se- 
cond Avenue in the form of two parallelo- 
grams of one hundred and ninety by 
four hundred and fifty feet six inches 
each, with a railing similar to the one 
which should be placed round Union 
Place in the said city, and plant and im- 
prove such enclosure similar to the im- 
provements made in Washington Square, 
in the said city of New York: and in 
case the said lands thereby conveyed, 
should at any time thereafter cease to be 
used for the purpose of such public 
square as aforesaid, then the said inden- 
ture and every thing therein conveyed 
should be void, and your orator and his 
wife (the said parties of the first part) or 
their heirs should and might lawfully re- 
enter in and upon the said premises there- 
by granted and every part thereof, and 
hold the same as of their former estate, 
anything in the said indenture contained 
to the contrary notwithstanding: And 
the said Mayor, Aldermen, and Com- 
monalty of the city of New York, for 
themselves and their successors, did by 
the said indenture covenant to and with 
your orator and his heirs, that they, the 
Mayor, Aldermen, and Commonalty 
aforesaid, and their saccessors, should 
and would stand and be seized of the 
premises thereby granted, to the use in 
and by the said indenture declared and 
limited, according to the true inten 





and meaning thereof, and to no other 
use, intent or purpose whatsoever. And 
should and would well and faithfully 
abide by observe and perform the cond}. 
tions imposed upon them, the Mayor, 
Aldermen, and Commonalty of the cit 
of New York, by the acceptance of the 
said indenture and conveyance.” Op 
the 23d day January 1838, a resolution 
was passed by both Boards, reciting that 
the Common Council had pledged them. 
selves to enclose and improve the 
square, and regulate the streets, and 
authorizing the Street Commissioner to 
carry it into effect—and appropriating 
$36,000 out of any’ unappropriated 
monies in the treasury for the purpose, 

On the first Monday of March 1839, 
an action at law was brought by the 
complainant upon the articles. A ver. 
dict was obtaimed, and judgment for 
$3,204-42 was entered, and the amount 
has been paid. The nature and effect 
of this action will be hereafter more 
minutely examined. 

Subsequently a report was adopted by 
the Board of Assistants, declaring that 
by the verdict and judgment, the cor- 
poration was absolved from further 
liability and might abandon the square, 
and leave Mr. Stuyvesant to re-enter, or 
that they might fence and improve it in 
such manner as they thought proper, 
and resolving that the Street Commis- 
sioner put up a wooden railing similar to 
that round Tompkins Square. The 
Board of Aldermen, however, rejected 
this resolution, adopting the opinion 
that they were wholly absolved, and- 
that it was inexpedient to spend any 
money on the premises. 

Some points raised by the defendant’s 
counsel may easily be disposed of. 

The statute of Trusts has no applica- 
tion in my opinion to uses for public or 
charitable purposes. But if it had, the 
act of the Legislature has enabled the 
Corporation to take and hold the property 
expressly as and for a public square. 
It has sanctioned an express trust for 
such a purpose, and so far repealed or 
avoided the general statute. 

The objection that the agreement was 
wholly void because it provided or nece- 
sarily intended that the expense of the 
work was to be borne by the ‘public 
treasury is untenable. The statute has 
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take the land and hold and use it asa 
public square. This power involves the 
grant of every power necessary to carry 
it into full effect, every power to do 
what is essential to the formation and 
preservation of a public square. An in- 
closure at least, and indeed the planting 
of trees is essential to this, and the right 
to do the work follows of course. 

Then is it illegal to pay so much work 
out of the public funds? So far from it, 
that in my opinion, the power to assess 
the expense upon adjoining owners 
must have been expressly delegated, or 
the public at large must bear it. 

The Legislature has sometimes au- 
thorized a general tax to pay for a 
specific improvement. The Battery 
improvement was thus paid for 7th Dec. 
1792; 3 Greenl: 1. Avery close case 
to the present is the act of March 22. 
1822 authorising the Common Council 
to build markets over the waters of the 
East and North river, not to extend 
beyond a certain distance. The act 
is silent as to the mode of paying the 
expense. But it appears from the re- 
cords of the corporation that the ex- 
penditure was made out of the general 
funds. 

The statute book which contains 
the law in question, contains another il- 
lustrating the state of the law and prac- | 
tice upon this subject. The act of May 
10, 1836 cap. 280 authorizes the alter- 
ation of the map of the city so 
that a new square may be laid out be- 
tweem 124th and 120th streets, and em- 
powers the Common Council to take 
the same steps for making such square | 
as if the same had been laid out as such | 
by the Commissioners in 1807. 





Here | 
then, the regular estimate of dama- | 
ges to the owners, and of benefit to them | 
and others would have taken place. But | 
in the present case, the land being ceded, | 
no such provision is contained in the act. | 
The corporation unquestionably expected | 
topay, covenanted to pay, were authorized 
to pay, and once actually provided for 
payment, out of the general funds. So 
in the act of April 11th. 1827, (Session 
laws, chap. 214,) authorizing the pur- 
chaser of lands for the Canal street 
market, the damages to the owners of the 
land were to be appraised by 2 jury, and 
paid for by the Corporation, who are 





subjected to an action. No provision 





is made for an assessment on adjoining 
owners. In point of facts the money 
was paid out of the general funds. 

The next point raised by the defendants 
Counsel is clearly untenable. It is, that 
the sealed instrument between the par- 
ties amounts to nothing more than a 


‘cession upon condition that if the con- 


dition is broken, the cession fails; a 
right to re-enter vests, and no other 
right. 

But in its language it is plainly a 
covenant to do the things agreed upon, 
as well as an estate upon condition. 
These are express covenants :—first, 
that the ground will be perpetually held 
as a public square, which upon the 
plainest principles involves a covenant 
to do all which is necessary to the 
character of a public square,—but nezt, 
that they will faithfully observe perform 
and abide by all the conditions imposed 
upon them by the acceptance of the In- 
denture. 

This clause is equivalent to a covenant 
recapitulating every condition, and 
stipulating to perform it—stipulating to 
enclose according to the pattern, to 
regulate the streets, and to plant the 
trees. 

Then it is a case in which the party 
has an election to enter for condition 
broken, or to sue upon his covenants. 
It is like the case of a vendor who sells 
under an agreement that if the money 
is not paid strictly by such a day, the 
contract shall be void, and if possession 
has been given, that he may re-enter. 
Even in such a case, with no express 
agreement to pay by the purchaser, the 
vendor could waive the forfeiture, and 
go for the purchase money. 

In Caufield vs. Westcott, (5 Cowen 
270,) Maniens vs. Sergeant, and Church, 
vs. Ayers, (Ibid. n.,) this doctrine is 
laid down very fully and clearly. ° 

In some old cases at Common law it 
was established that the same clause 
may amount to a condition and a cove- 
nant, Cromwell’s case, 2 Coke, 72; 
Pembroke, vs. Barkly, there cited, and 
Moor, 706 ; Simpson vs. Titterell, Croke 
Eliz. 342, Lamways vs. Eldsby, 2 
Mod, 74. 

The principal case cited by the de- 
fendant’s counsel, was Hamilton vs. 
Elliott, 5 Serg. and Rawle, 375. The 
struggle was to convert a condition into 








104 THE NEW-YORK LEGAL OBSERVER. 








Peter G. Stuyvesant, v. the Mayor, etc. New-York, 





a covenant merely. The Court held the 
deed was on condition,—and ask, why 
should the grantor be restrained for his 
remedy to the covenant: the case is far 
from deciding that the plaintiff could 
not have excepted to covenant. 

I now come to the main question in 
the cause viz.—the effect of the verdict 
and judgment ;—The counsel insist, and 
the defendants have acted upon the as- 
sumption, that by this verdict judgment 
and payment, the whole agreement is 
fulfi'led—every right of the complainant 
satisfied and terminated ; and that while 
they hold the land asa public square, 
they may appropriate and use it as such 
at any future time thatthey think proper. 

To sustain this position, it is urged that 
the record is conclusive evidence that 
every claim of the plaintiff was considered 
and pressed upon, and damages given for 
all. The sufficiency or insufficiency of 
those damages is out of the question.— 
That the declaration assigned breaches of 
every distinct part of the covenant, and 
covered a claim for damages for all future, 
as well as past time, damages, which in 
any aspect at any period the plaintiff 
could sustain. That the legal import of 
the verdict and judgment is commensu- 
rate with the declaration, and it cannot 
be limited by any parol testimony of what 
was the construction of the judge, or the 
extent of claim actually passed upon.— 
And again, that there can be no such thing 
after one verdict and judgment, as what 
the counsel of the complainant have 
termed a continuing covenant. The op- 
posite counsel insist that nothing was 


passed upon but damages to the time ofthe | 
| consequently of all further remedy upon 


action, and that this can legally be shown 
notwithstanding the record is to ex- 
plain it. 

On this subject I refer to a passage 
in Platt on Covenants ( p. 547), he ad- 
verts to the old custom of taking a col- 
ateral bond for the performance of cov- 
enants—Then the obligee might bring 
debt or covenant—lf he brought debt 
and recovered the penalty, the covenant 
was extinguished. The penalty was a 
satisfaction of the whole. But if he goes 
upon the covenant, he may recover more 
or less than the penalty toties quoties. 

Among the cases referred to is Bird 
vs. Randall, 3 Burrows, 1351. T extract 
Lord Mansfield’s observations as strongly 
bearing upon the question. 





——— 


“In every case of articles with a pen- 


alty, the party injured, may if he chooses. 


it, have an equitable relief, so ofter: and 
so far as he suffers injury ; he may re- 
cover partial damages upon partial 
breaches, proportionable to the respec. 
tive injuries done him, as often as the 
injuries are repeated ; he may do this, to 
tics quoties. So, in the present case, the 
master might have done, if the servant 
had left his service several different times, 
for a short space of time (as a week, ora 
fortnight, or month) at each departure; 
and had every time returned again to hig 
service; he might upon this equitable 
remedy, have recovered partial damages 
against the servant, for each breach of his 
contract, in proportion to its degree, but 
not beyond it; and for civil injuries, a 
man ought not, in point of justice, to 
recover more than in proportion to what 
he has actually suffered. 

Besides this equitable relief, there is, 
in these cases, a further election given to 
the party injured. “ To proceed by the 
summum jus, and by a rigorous remedy, 
for the penalty ;” which is intended in 
terrorem, and by way of punishment for 


breakmg the contract; which rigorous: 


remedy may be taken fora very slight 
breach, and includes the idea of more 
than the damage actually sustained, cer- 
tainly not of less. 

But this rigorous remedy cannot be 
repeated: for the penalty extends to the 
uttermost farthing that can ever be recover- 
ed for all and every of the breaches} and 
when the party injnred has once got all 
that he could be entitled to have for every 
breach, there is an end of the articles, and 


them.” 

I refer also to the cases of Lowe vs. 
Peers, 4 Burrowes 2228, Robinson vs. 
Bland 2 Burrowes 1077, particularly 
page 1087, and Harison vs. Wright 18 
East 343. 

The statute 8th. and 9th. Wm. 3 Cap. 
11, § 8, throws light upon this subject, 
upon an action upon a bond given to se- 
cure performance of a covenant, the plain- 
tiff is to assign such breaches as he 
chooses, and the jnry areto assess the 
damages for snch of the breaches as he 
shall prove were broken, or upon nil 
dicit, the plaintiff may suggest as many 
breaches as he shall think fit, and a 
jury is to assess the damages sustained, 
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Upon payment of these damages, before 
execution, a stay is to be entered upon 
the record. Upon payment by means of 
an execution, the body, goods, &c., of the 
debtor are discharged; but the judgment 
is still to remain as a security to answer 
the plaintiff such damages as shall be 
sustained by any further breach of the 
covenants, which are to be ascertained 
upon scire facias, and so the plaintiff 
may proceed toties quoties. 

Now the application of this statute no 
doubt has been generally made to mere 
money demands, such as asimp!e bond 
payable in instalments, or to cases in sub- 
stance amounting to money demands. 
But this is by no means a limitation of 
the statute. It extends to cases where the 
covenant is to do, or abstain from doing 
some act; see the note of Sergeant Wil- 
jiams, 1 Saunders 58, & 2 Saunders 
187, a. 

An action of covenant will lie where a 
man grants a water course, and stops it. 
(1 Saunders, 322). 

I apprehend therefore that the cases 
cited by the counsel of the complainant in 
trespass or huisance, are mere!y instances 
and illustrations of a principle as appli- 
cable to covenant as to these actions. It 
is just as clear that a covenant may be 
broken so that damages shall be recover- 
ed for the injury down to the time of ac- 
tion merely, and a subsequent damage 
arise to be recovered in a new suit, as 


‘ that a renewed trespass shall be paid for 


after damages recovered for a former one. 

One of these cases was Ho!mes vs. Wil- 
son (10 Adol. and Ellis. 503). The suit 
was trespass, and a former recovery 
pleaded. ‘The Court say—the former ac- 
tion was for erecting the buttresses—this 
is for continuing them so erected. 

The reporter says in a note—that dam- 
ages before recovered are not sufficient 
in trespass or trover to change the pro- 
perty, where they were not estimated on 
the footing of the full value: and this it 
seems may be shown on a replication to 
the plea of the former recovery; citing 
Cro. Car. 35 Lacon vs. Barnard, 3 B. 
and Cress 206, Morris vs. Robinson. 

The next question then is whether this 
judgment record is open to the enqui- 
ry as to what was truly recovered by the 
verdict, and passed upon by the jury. 

The rule is thus expressed. To make 
a former recovery a bar, it must appear of 





record that the point was in issue and has 
been decided. This is the languagé of 
the Court in Smith vs. Sherwood (4 Con. 
Rep. 276). Iknow of no more compres- 
sed statement of the rule, and shal] not 
bring up the cloud of cases which could 
not show it more clearly, and might con- 
fuse it. 

The point in this case was in issue.— 
The frame of the declaration covered eve- 
ry imaginable damage for all time. ' But 
was all the damage decided upon? Cer- 
tainly not, if the bill is trae. It is alledg- 
ed that the defendants claimed on the 
trial that no other damages could be re- 
covered, than such loss of income as 
could be shown from the time when the 
defendants should be found to be in fault 
until the commencement of the action, 
and the judge at their instance, and with 
complainan's so charged the jury. As to 
matter of fact, the bi!l of course must be 
taken as true upon demurrer. 

Still that fact admitted true may be ut- 
terly immaterial, if the law is adverse ‘to 
the defendant granting the fact. Hence the 
question is whether the fact that it was not 
decided can be proven by parol evidence? 
The answer is it cannot be if the proof con- 
tradicts the record ; it may be if it is con- 
sistent with it. Now it is not prover by 
this record that all prospective as well as 
prior damage was passed upon. The dec- 
laration claims it. That is not such proof. 
Look at the case of Levart v. Lord Rane- 
lagh, 3 Ves. and Bea. 24. The declaration 
covered five breaches of the covenants in 
a lease, some of them of a very distinct? 
character. One for example, was not toas- 
sign without license; another as to a cer- 
tain mode of cropping the premises. The 
judge at the trial upon the proof of one: 
breach stopped the evidence. It was eject:' 
ment. The full proof of one sustaited 
the action. It cannct be that if any right 
dependent upon the violation of the oth- 
ers had been afterwards brought before a 
court, the verdict would have been a bar. 
Shaffer v. Stonebraker, 4 Gill and John. 
343. 

In the New England Bank v. Lewis'(8 
Pickering 118) there was'a judgment in 
favor of an indorser of a note on the ground! 
that the action was brought before notice’ 
given tohim: it was held no bar to another: 
action after notice, and hence no.defence: 
toa bill in equity against the endorser and’ 
his assignees to get the benefit of the as: 
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signment. The language of the Court is 
this—after citing the rule from Terner’s 
case (6 Coke 7) they proceed: ‘“ When 
however the real merits of an action have 
not been enquired into in a furmer suit, 
issue may be taken on the fact, the judg- 
ment being pleaded; and when issue is 
thus taken on the fact, evidence is admis- 
sable to prove what passed on the former 
«ial (6 T. R. 607) and of course when the 
fact is admitted by demurrer the bar must 
fail. 

In Webster v. Lee, (5 Mass. Rep. 334, 
Ch.) Parsons says, “The judgment 
(which was on an award under a parti- 
cular statute) is to execute the award 
and it is conclusive evidence of the sub- 
mission and award. But it cannot alter 
the nature or extent of the agreement 
to refer, nor exclude evidence proving 
what matters were in fact laid before 
the referees, where such evidence does 
not contradict a reasonable construction 
of the report, ‘That the true ground on 
which a judgment was rendered may be 
enquired into in some cases, appears 
from the case of Seddan v. Tutop, 6 
T. R.607. In Shaffer vs. Stonebraker, 
14 Gill and John, 345.) The Court say 
that the rule by which the sufficiency of 
a plea of a prior judgment is to be 
tested is, doesit plainly appear that the 
fact or right relied on as a bar was dis- 
tinctly put in issue, and found by the 
jury in a former suit between the same 
parties. There must be identically the 
same parties, cause of action demand 
or damages. Seddan vs. T'utop, (6 T. 
R. 607,) was a case of a demand ina 
declaration upon a note and for goods 
sold. On the writ of enquiry evidence 
was given solely upon the count on the 
note. He was not precluded from 
another action and the facts were proven 
on the subsequent action. Hitchin v. 
Campbell, 2 Bl. Rep. 827, is to the same 
effect. The only enquiry is whether the 
same cause of action has been litigated 
and considered in the former action, 
Per Grose J. 6 T. R. 609. 

The case of Jackson vs. Wood 8, 
Wend. 35, (See also Lawrence v. Hunt, 
10 Wend. 84) establishes the converse 
of the present case, viz., that parol evi- 
dence may be given to show that the 
subject matter of a subsequent suit was 
in issue, and was passed upon by the 


jury. 





There remains a question to be noticed, 
though not much insisted upon by the de- 
fendant’s counsel: whether a Court of 
Equity will interfere to compel the execu. 
tion of a contract to build. ‘T'he direction 
to enclose the square is very similar to 
such a contract. 

In the case of Hasbrouck y. The Dela- 
ware and Hudson Canal Company, August, 
1842, I examined this question, and it may 
aid counsel in quoting my review of the av- 
thorities. It appears to me that the weight 
of autkority decidedly sustains the juris- 
diction of the Court, that there are cases 
in which it will compel a specific perform- 
ance of a covenant to build. 

In the case of Westervelt vs. The May- 
or, dc. of New-York, | examined this sub. 
ject, and came to the conclusion that our 
system of assessing the charge of public 
iinprovements upon adjoining owners, in. 
stead of paying for it out of the public trea. 
sury, was an exception to the general sys- 
tem. That in colonial days such improve- 
ments were in general paid for by the 
public at large—that in the then leading 
cities of the Union the same principle pre. 
vailed. The only modification is that in 
Philadelphia the benefit to owners of the 
land taken is considered in estimating 
their damages. But the damages are not 
assessed upon adjoining abutters. The 
present system in our State became per. 
manent with the statute of 180. I referred 
particularly to the case of The Mayor of 
Baltimore v. Moore. 6 Ham and John- 
son 376. 

It appears to me therefore clear that 
when the corporation obtained the power 
to make and keep up a public square bya 
distinct act of the legislature, they acquired 
the right of making all necessary expendi. 
tures for the purpese ; and unless the le- 
gislature expressly otherwise provided, the 
expense necessarily was to come out of 
the income of the corporation, or they 
could have applied for a special act to 
raise the money by tax, if the income was 
insufficient, or to include it as another 
item in the general annual tax law. 

On this subject I refer to a sensible pas- 
sage in Platt on Covenants, page 547.— 
He adverts to the old custom of taking a 
collateral bond for the performance of coy- 
enants. ‘Then the obligee might bring 
debt sr covenant. If he brought debt and 
recovered the penalty, the covenant was 
extinguished. The penalty was a satisfac- 
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tion of the whole; but if he goes upon the 
covenant he may recover more or less than 
the penalty toties quoties, 4 Burrows, 
2228, Platt 443—-3 Greenleaf 1. 7 Dec. 
1792, a general tax to pay for improv- 
ing the Battery—Ap. 4. 1800, March 7. 
purchase of certain houses and lots in the 
neighborhood of Exchange Slip, to divide 
or dispose of as they judged expedient.— 
Samways v. Eldsby. 2 Mod 74. Simp- 
son v. Titterell Croke Eliz. 8342. 5 Cow- 
en 210 Caufield v. Westdedt 7 Pickering. 
5 Cowen 521; Act 1822, March 22. Pub. 
lic markets over the waters of the East 
and North River. 

If the Court then is not precluded from 
jurisdiction in such a case, none can be 
imagined in which its exercise is more 
imperiously demanded. It was strongly 
and truly pressed by the defendant’s coun- 
sel, that if the complainant is right as to 
the effect of the judgment, a new action 
may be brought annually for the loss of 
the annual income, or other damages.— 
That this must be the result is to my mind 
clear, and it then becomes the duty of the 
Court to interfere and by compelling per- 
formance at once, to terminate such a 
succession of lawsuits. 

The demurrer must be over-ruled with 
costs. 
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Berore THE Hon. MicnHaen ULsHoEFFER, 
and Juvces Inerauam and ING LIs. 


Davin ANDERSON v. EDWIN ScHENCK. 


The taking seven per cent mterest, in advance on dis- 
counting a promissory note, does not amount to 
usury. 

Where the agent of the defendant, who obtained the 
proceeds of a note on its being discounted, re- 
tained a considerable sum for his trouble in obtain- 
ing the discount, unbeknown to the party who dis- 
counted it:—held that the note was not thereby 
tainted with usury. 


Such agent is a competent witness for the plaintiff, 
though he had endorsed the note in question. 


Tuis was an action on a promissory 
note bearing date the 20th of January 
1841, made by the defendant payable 
to the order of J. R. Sturges, and in- 
dorsed to the plaintiff, and was tried 
before the Hon. Daniel P. Ingraham. 
On the trial the plaintiff proved the 
making and indorsing the note. The de- 


It appeared in evidence that the de- 
fendant being in want of money applied 
to one Haulenbeck, to raise him the sum 
of $800, and offered to give him $35 for 
his trouble in addition to the interest—that 
Haulenbeck agreed for that sum to raise 
the $80U—that the note in question was 
accordingly drawn by the defendant in 
favor of Josiah A. Sturges, who was at the 
time defendants clerk, and was endorsed 
by Sturges, that Haulenbeck applied to 
several persons without success, to get it 
discounted that he procured Masterton 
and Smith to endorse same, and endorsed 
it himself, and at length got the note 
cashed by the plaintiff, and paid the 
amouut to the defendant minus the inter- 
est and the $35 charged by him for his 
trouble; the plaintiff gave his cheque for 
the amount on a Saturday, and Haulen- 
beck who was a teller at the Mechanics 
Banking association, credited the defend- 
ant on that day with $300 on his bank 
book and gave the balance of the money 
to the defendant on the Monday—it fur- 
ther appeared that at the time the de- 
fendant applied to Hanlenbeck there was 
no understanding that Haulenbeck was to 
endorse the note but that he was to act as 
a broker inthe business. On the trial 
Haulenbeck was called to prove the prin- 
cipal facts of the case; but the defend- 
ants counsel objected to his being ex- 
amined on the ground of his being 
interested; the court however decided 
that he was a competent witness. 

After the evidence was closed, the 
defendants counsel requested the court 
to charge the jnry that the loan was 
usurious and that the note was therefore 
void; this the court refused to do. 

The learned judge charged the jury 
that it was a question for them to decide 
whether the agreement that the defendant 
should pay to Haulenbeck $35 for his 
trouble in procuring the note to be dis- 
counted, and Haulenbeck had no in- 
interest in the transaction: if it was so, 
then the note was not tainted with 
usury—but if the agreement was a mere 
color aud a cloak to cover a usurious 
loan, or if Haulenbeck had any interest 
in the money advanced then the note was 
void for usury.—If Anderson knew Haul- 
enbeck was to retain $35 out of the pro- 
ceeds, it would be a strong ground for 
presumingit to be a usurious agreement— 





fence set up was usury. 


that the jury must be the jndges whether 
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the loan was usurious or not. Exceptions 
were taken to the learned judge’s charge, 
and the jury found for tne plaintiff. 

A motion was now made for a new 
trial on the ground of misdirection of the 
Judge. 

Wheeler, for plaintiff. 

Corning, for defendant. 

Cur ad vult. 
By rae Court. :— 

I, We have in other cases held that 
taking seven per cent interest in advance 
is not usurious, whether the same was 
taken by a corporate bank or an indi- 
vidual, and we still adhere to such opinion. 

I]. The evidence establishes that the dis- 
counting was not by Haulenbeck, but that 
he was only an agent or broker in the 
transaction or at most that he lent his 
name to the defendant and procured other 
endorsers for the defendant, so that the 
money could be obtained from the plain- 
tiff. If he received a compensation from 
the defendant for so doing, it could not 
affect the plaintiff who had no knowl- 
edge of that transaction. 

III. Admitting that the transaction 
would have been usurious if Haulenbeck 
had himself discounted the note, the evi- 
dence does not establish that fact. It was 
the plaintiff who discounted the note. 

IV. Haulenbeck was a competent wit- 
ness—5 Wend. 181. 

VY. The main point then in this case is 
whether the note was usuriously discount- 
ed by the plaintiff? It is clear that the 
excess of interest was not agreed to be 
paid, or paid to the person advancing the 
money. 5 Wend. 181. The temporary 
advance by Haulenbeck of $300 until he 
could procure the note to be discounted, 
was not discounting the note on his own 
account. But if he acted as the plain- 
tiff’s agent in advancing money, then I 
suppose thatthe plaintiff would be answer- 
able for his acts (21 Wend. 103.) The 
evidence in this case establishes the fact, 
I think, that the witness Haulenbeck was 
retained as the defendant’s agent or bro 
ker, to procure the note to be discounted, 
and with his contract with the defendant 
or his compensation from the defendant, 
the plaintiff has no concern. If the plain- 
tiff had originally retained the witness 
Haulenbeck to put out the money, then 
as matter of law the plaintiff would have 
been answerable for the extortion of his 
own agent, and the point of knowledge 





on the part of the plainliff might have 
been immaterial. But if the witness was 
employed by the defendant as his agent 
or broker, then his overcharge was not 
a matter to be imputed to the plaintiff — 
Such is the rule of law as I understand it. 
It would be manifestly unjust to impute 
to the plaintiff the acts of the defendant’s 
agent. No man could be safe in dis- 
counting a note for lawful interest only, if 
he was to be liable for money in case the 
defendant’s agent received a compensa. 
tion for himself. How could the plaintiff 
know what agreement the defendant and 
Haulenbeck had made as to compensa- 
tion? Or what interest had the plaintiff 
to examine into that part of the transac- 
tion? If he lawfully discounted the note 
he did al] that he was bound to do—and 
if the defendant incautiously employed 
an agent who overcharged for real or 
supposed services, why should the plain- 
tiff be held answerable for his acts? It 
may safely be conceded that if the plain- 
tiff lent himself to aid the extortion of an- 
other, he might be held answerab!e, even 
if the extortioner was the defendant's 
agent. In this point of view however the 
cause was properly submitted to the jury, 
and they have found against the defend- 
ant. 

My view of this case is that it was pro- 
perly submitted to the jury, and that the 
judge properly declined to charge law 
as desired by the defendant’s counsel, 
and that the verdict ought to be sustained. 

Motion for new trial denied with costs. 





THE LAW OF NATIONS. 





REecENT occurrences, have given some 
degree of present practical interest to the 
question, whether one State ought to de- 
liver up to another, persons, who, having 
committed some act criminal by the laws 
ofthe second, have escaped thence, and 
taken refuge in the first. 

Of the law of England, as to the par- 
ticular question arising in the circum- 
stances to which we allude, there never 
was we apprehend any doubt; and if 
there had been any there could not re- 
main much after the explicit opinions 
which have lately fallen from the highest 
law authorities in the House of Lords. 
But, on the general question, it is not 
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quite so clear what is the law of natious, 
and of England, in so far as the former 
isincluded within it. Vattel in the ‘ ‘l'rea- 
tise on the Law of Nations;” thus states 
his view: ‘Ifa criminal escapes and re- 
turns to his own country, justice must be 
demanded at the hands of his sovereign 
and since the latter ought not to permit 
his subjects to molest the subjects of 
another. sovereign, and, still less, auda- 
ciously to offend foreign governments, 
therefore, he ought to compel the criminal 
to repair the dimage or injury which he 
has done, if possible, or inflict exemplary 
punishment upon him; or, lastly, accord- 
ing to the nature of the case and the cir- 
cumstances, deliver him up to the offended 
State, in order that it may do justice 
upon him. This is tolerably general 
practice with respect to great crimes, 
which are equally contrary to the laws 
providing for the security in all States. 
. . - » Murderers, incendiaries, and rob- 
bers, are seized every where, on the 
demand of the sovereign in whose ter- 
ritories the crime has been committed, 
and delivered up to justice. In States 
which are united in close ties of alliance 
and amity, the practice goes still far- 
ther ;” .... and he goes on to speak of 
what is actually practiced, by arrange- 
ment between such states. (Vattel, 
book ii. c. 6, ss. 75, 76). 

Judge Story referring to these pas- 
sages in Vattel, attributes to that author 
the opinion that thesurrender of crimin- 
als isa matter of strict international right. 
It is manifest, however, that Vattel is 
only speaking of the case where the act 
done is equally a crime in both the 
States; and that his opinion is to be 
taken with the qualification, is, we think, 
plain from the mstances that he selects, 
viz., murder, incendiarism, and theft, 
crimes of which he speaks, and with 
truth, as equally contrary to the laws 
providing for security in all countries. 

Grotius also speaks of the rule of sur- 
rendering criminals, as obligatory. He 
says: “cum vero non solelant civitates 
permittere ut civitas altera armata intra 
fines suos pene expetene nomine 
veniat, neque id expediat sequitur, ut 
civitas apud quam digit qui culpez est 
compertus, alterum faere debeat, aut 
ut ipsa interpellata pro merito puniat 
nocentem, aut ut eum permittat arbitrio 
interpellantis. Hoc enim illud est dedere, 





quod in historiis sepissime occurrit.” 
(Grot. de Jure Bel. lib. 2, sect. iv. tom. 
2, p. 577.) And then he goes on to 
refer to a variety of cases in which per- 
sons having committed offenees have 
been delivered up. But he concludes 
with this proviso:” Que omnia tamen 
sic intelligenda sunt, ut non stricte 
populus aut rex ad dedendum teneatur, 
sed, ut diximus, ad dedendum aut punien- 
dum (Id. sect. iv. p. 578; see also Bur- 
lemaqui’s Principles, pt. 4, c. 3, sect. 
24.) Whence it seems, that Grotius also 
must have had in view only the cases 
where the act committed is a crime by 
the laws of both countries. Were the 
doctrine, layed down on this point by 
the two authors cited, not thus limited 
it would go the length, in effect, in de- 
termining that a sovereign ought to 
punish his subject for an act, for which, 
by law, he cannot properly be punished. 

Veet, on the other hand, citing the 
practice of the Romans, and contrasting 
it with that of the nations of Christen- 
dom, expresses himself, so as to leave 
it to be inferred, that he treats the 
practice of surrender as one of comity, 
and of national duty, (Vet de Stat.. 
358; and see Story’s Conflict of Laws, 
520.) 

Puffendorff also, it is said, denies the 
right of surrender as a matter of right ;* 
(Burlemaqui, pt. 4. c. 3, sect. 245) and 
to the same effect are the arguments of 
Marten. (Law of Nations, book, iii. cap. 
3, sect. 23.) 

Lord Coke says, “it is holden, and 
so it hath been resolved, that divided 
kingdom’s under several kings in league 
one with another, are sanctuaries for 
servants, or subjects flying for safety 
from one kingdom to another and upon 
demand made by them, are not by the 
laws and liberties of kingdoms to be de- 
livered ; and this (some say) is grounded 
upon the Law in Deuteronomy, non 
trades servum domino suo qui ad te 
confugerit.” (3rd Inst. 180,) and he cites 
a case in 34 Eliz., in which the Queen, 
demanding from the French King, cer- 
tain of her subjects who had committed 


‘treason against her, the French King re- 


fused to deliver them up, alleging, that 





* But? see Story’s Conflict of Laws, 521, note 4, 
where the learned author, referring to this alleged 
opinion of Puffendorff, adds, that he has been unable 
to find any passage to that effect in his work, 
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“omnia regna profugis esse libera, 
regum interesse ut sui quisque regni 
libertates tueatur.”” And to this may be 
added a case referred to by Monsieur 
Merlin, (Repert. vol. 31, p. 382,) where 
a Florentine having committed a murder 
in England fled to Rome ; and being de- 
manded by the King of England, the 
Roman State refused to deliver him up. 

Chancellor Kent, advocates a con- 
trary opinion: “The language,” says 
that eminent judge, “of the authorities 
is clear and explicit; and the law and 
usage of nations rest on the plainest 
principles of justice. It is the duty of 
the government to surrender up fugitives 
on demand, after the civil magistrate 
shall have ascertained the existence of 
reasonable ground for the charge, and 
sufficient to put the accused upon his 
trial. The guilty party cannot be tried 
and punished by any other jurisdiction 
than the one whose laws have been 
violated. Therefore, the duty of sur- 
rendering him applies as well to the 
case of the subjects of the state surren- 
dering, as to the case of subjects of the 
power remanding the fugitive.” (Comm. 
vol. 1. p. 37.) 

But a writer and judge no less eminent, 
already referred to, after stating the opin- 
ion of the learned Chancellor, observes, 
that other distinguished judges and ju- 
rists have entertained a different opinion 
(Story’s Commentaries on the American 
Constitution, iii, p. 675). 

In the English courts, there is a case re- 
ferred to in 4 Taunt. 43, by Heath, J., 
of the crew of a Dutch ship who had 
seized the ship and escaped with it to 
that country, and it was determined that 
they ought to be sent back to Holland, 
there to be tried. And there are two old 
cases, in one of which, Rex v. Hutchin- 
son, (3 Keb. 785), the court refused to 


bail a man committed on suspicion of a 


murder in Portugal. The other (Lun- 


dy’s case 2, Vent, 314) followed in a_ 
more modern one, (Rex v. Kimberley, | 
2 Str. 848), decides that a party may be | 


committed there for a felony in Ireland, 
in order to be sent over there to be tried. 
The first case only decides that the pris- 
oner could not be bailed ; and the second 
determines the rule only as between two 
states, nembers of the same political body 
of federation, and not as between states 
foreign to each other for all purpose. 





Such is a very brief outline of the 
authorities on this most intricate sub- 
ject; and it seems, on reviewing them, 
rather difficult to coincide in the opinion 
of Chancellor Kent, in considerin 
them as clear and explicit, or establish- 
ing anything like a settled rule. On the 
contrary, whatever may be considered a 
sound and reasonable theory, it is plain, 
we submit, on the whole, that there is a 
very considerable conflict, béth in the 
opinions of jurists, and the decisions of 
tribunals as to what is the law of nations 
on this point. 

It will be found, however, we believe, 
that, in all the cases put by jurists, as 
well as those decided by tribunals, in 
which it has been held, that one state 
ought to deliver up to another persons 
who have committed crimes in the ter- 
ritory of the second, the alledged crime 
has been an act which was a _ crime by 
the law of the state delivering up the of- 
fender, as well as by the law of the state 
where the offence was committed. And 
we have not found any authority for hold- 
| nig, that, by the law of nations, one 
state is bound to deliver up to another, 
persons who have committed, in the ter- 
ritory of the second, an act criminal by 
the law of the second, but innocent by 
the law of the first. 





SELECT ENGLISH CASES. 


In CHANCERY. 


| Before the Vice Chancellor of England, 
Brown v. Bamrorp.—May 27th 1842: 





| A Testator bequeathed certain property to Trustees, 

| upon trast from time to time during the life of S. 
B. (a married woman) to pay the clear rents, m- 
terest, dividends, &c., unto such person or persons, 
for such intents and purposes, &c., as the said 8’ 
B. by any writing &e should appoint, but not by 
way of assignment or other anticipation ; and in 
default of appointment, into her proper hands for 
her sole and separate use : the receipts of S. B. or 
her appointees to be good discharges to the trus- 
tees :—Held, that though S. B. had a limited power 
of appointment, yet, that by the general limitation to 
her in default of appointment, she had power 
anticipate; and that the clause as to the receipts 
to the Trustees was not sufficient to imply the 
restriction. 

Suggestions by the court, as to the insertion of neg: 
ative words in the receipt clause. 


Joun Beckett, by his will, gave, de- 
vised, and bequeathed unto ‘Trustees, 














Gm = tt aa A mM @ ee oe ol el lw 


Se m= =: © & ow 





he 
ib- 


on 
ng 
sh- 
the 
da 
‘in, 
sa 
the 
of 


ns 


tees, 











THE NEW-YORK LEGAL OBSERVER. 


© 


111 





Brown'v. 


Bamford 





their executors, administrators, and as- 
signs, certain leasehold messuages and 
tenements, with their appurtenances, for 
all his term therein ; and also the remain- 
ing equal third part of the principle 
stocks, funds, and securities to be ac- 
quired by means of a sale thereinbefore 
directed tobe made of certain other lease- 
hold and freehold premises, ‘* upon trust, 
nevertheless, from time to time during the 
natural life of his daughter Sophia Bam- 
ford, or until she should be du'y dec'ared 
a Bankrupt or take the benefit of any 
act passed or to be passed for the relief 
of insolvent debtors, to pay the clear rents, 
interest, dividends, and proceeds of the 
last mentioned leasehold hereditaments, 





stocks, funds, and svcurities, unto such | 


person or persens, for such intents and | 


purposes, and in such manner as the) 


said S. Bamford by any writing or wri. 
tings under ber hand, when and as the 
same should become due, but not by way 
of assignment, charge, or other anticipa- 
tion thereof, should, notwithstanding her 
present or any future coverture, direct or 
appoint ; and in default of any such di- 
rection or appointment, or so far as the 
same, if incomplete, should not extend 
into her proper hands for her sole and sep- 
arate use, independent of the debts, con- 
troul,or interference of her said present or 
any future husband, for which purpose the 
said Testator thereby directed that the 
receipts in writing under the hand of his 
said daughter Sophia Bamford should, 
notwithstanding any such coverture as 
aforesaid, be good and sufficient dis- 
charges for the last mentioned rents, in- 





terest, dividends, and proceeds, or so| 
much thereof as should in such receipts | 


respectively be expressed to have been 
received.” The question now was, 
whether Sophia Bamford could, by virtue 
of the limitation to her in default of ap- 
pointment, anticipate the estate as owner, 
or whether the whole bequest taken to- 
gether was not a sufficient declaration 
against anticipation, so as to prevent the 
plaintiff from obtaining the decree prayed 
by his bill; that the interest of Sophia 
Bamford under the said will was liable in 
respect of a certain guarantee, given by 
her as owner, she being at the time she 
gave the guarantee, and still, a feme 
covert. 

Bethel and John Baily, in support of 





the demurrer:—The only case which 


gives rise to any doubt that this demur- 
rer is not good, is the case of Barrymore 
y. Ellis, (8 Sim. 1), where your Honor, 
held, upon the construction of a deed, 
that words against anticipation having 
only been inserted in the appointment 
clause, but not in the limitation clause 
to the feme covert in default of appoint- 
ment, was not sufficient to prevent her 
alienation; but the present is a very 
different case, for the question does not 
arise upon the construction of a deed, 
but of a will, where the key of construc- 
tion is the testator’s intention. Now, 
by the words introduced in the appoint- 
ment clause against anticipation, it is 
very plain that the testator intended 
that his daughter should not have the 
power to alienate. The forms used by 
conveyancers are always of importance 
in these cases; and it has long been 
considered unnecessary to repeat the 
direction against anticipation in the 
limitation clause. Mr. Jacob, in his 
edition of Roper on Husband and Wife, 
Vol. 2, Appendix, 402, gives the follow- 
ing precedent : “In trust to collect, get 
in, and receive the rents, issues, and 
profits of the several hereditaments and 
premises herein before granted and re- 
leased, or expressed and intended so to 
be, as and when the same shall become 
payable, and to pay the same to such 
person or persons, and for such intents 
and purposes, as the said 8. J. (the wife) 
shall from time to time, notwithstanding 
her coverture, by any writing or writings 
under her hand, (but so as not to dispose 
of or affect the same by way of sale, 
mortgage, charge or otherwise in the 
way of anticipation,) direct or appoint, 
or in default of such direction or appoint- 
ment into her own hands, for her sole and 
separate use and benefit, independently 
and exclusively of her husband, the said 

, and without being in anywise 
subject to his debts, control, inter- 
ference, or engagements; and the re- 
ceipts ofthe said S. J., or of her appoin- 
tees, notwithstanding her coverture, to 
be from time to time sufficient discharges 
for the same.” Here, therefore, is the 
common form in deeds to the separate 
use of afeme covert, and to prevent 
anticipation, and we submit that your 
Honor will abide by it, and hold that 
the words in the present case are suf- 
ficient to restrain anticipation, much 
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more so as it is evident that the Testa- 
tor so intended. 

Stuart and Simpson, contra, not called 
on. 

Vice Cuancettor.—Upon reading the 
words of the will, I thought that the 
question was to be, whether the words 
in Barrymore v. Ellis were not sub- 
stantially different from the words in the 
present case, but that it is not so; the 
two cases seem all fours; and I must 
say that, were I now called upon to de- 
cide the question for the first time, I 
would decide it as decided in Barry- 
more v. Ellis; for though the common 
form is as stated by Mr. Jacob, in his 
edition of Roper, yet it always appeared 
to me to be a defective form. I remem- 
ber, that when I was in the habit of 
drawing deeds of the description in 
question, when I came to the receipt 
clause, 1 used to insert words to the 
following effect—that nothing should 
be a valid receipt to the Trustees to 
discharge them, except a receipt given 
by the wife’s appointees or herself in 


respect of dividends then due and | 
actually received by the Trustees before | professions and took a pleasure to encourage 
the receipt given, for then the Trustees | 


could not properly pay more than the 
dividends actually due. [Bethel—We 
have those words in the present case: 
he then read the clause.] It does not 
contain the negative words which I have 
suggested. My opinion is, that, unless 
there are negative words in the receipt 
clause, the common direction as to the 
receipts will not be sufficient to prevent 
anticipation, in the absence of the de- 
claration agaiust anticipation.— Demur- 
rer over-ruled 








MISCELLANEOUS. 





Sir Jeofrey Palmer.—After the restoration 
of Charles HI, Sir Jeoffrey Palmer was the 


the time of his death. He was a man of great 
ability in the law, and in thet profession was 
what a lawyer should be, that is, master of, 
and not superior to, so as to despise the learn- 
ing of his own profession; but yet his wise 
dom and generosity were incomparible. Dur- 
ing all the troubles of the times he lived 
quiet in the ‘Temple, a professed and known 
cavalier; and no temptation or fear ever 
shook his principles. He lived then in great 
business of conveyancing, and had no clerks 
but such as were strict cavaliers. One, I 
have heard, was so rigid that he never could 











be brought to write Oliver with a great Q. 
And it was said, the Attorney chose to pur- 
chase the manor of Charleton hecause his 
master’s name sounded in the style of it— 
Such amusements may be allowed. to please 
and divert a zealous old gentieman, that liv~ 
ed to see and enjoy al! the fruits of his hon- 
est ambition. When he was first made Ats 
tornev General, he had meaus, by the univer- 
sal renewal of grants and the floating of all 
masner of concerns of the crown which set- 
tling must pass by him, to amass vast wealth, 
as others have done, and do. But he was miac¢- 
ful of his old friends, the cavaliers, and gene- 
rally gave them their lees,and not only to such 
as he knew poor, for a sort of charity, but to 
others, who had less need, out of generosity, 
and as a mark of his friendship and recognis 
tion of their merits. It was affirmed, that 
the patents granted to General Monk, pass- 
ing his office, came to near 25001. in fees, and 
for honor and gratitude he took not 2 penny 
for himself. Such instances are rare, and no 
wonder, for in our days, the like would fail 
of due applause, and be despised as a foolish 
weakness. It was observed, that all those 
persons who were in his conversation or ac- 
quaintance, as well as employment, were not 
only loyal, but in all other respects very wor- 
thy men, and such as adhered to him io the 
last hour of his life, and after he was gone, 
kept their integrity and resolution to the end 
of their own, for very few, if any, of them 
are yet living. He was a great lover of his 


young students, and admitted divers of them, 
inhis society of the Middle Temple, to have 
access to him at evenings, and to converse 


; familiarly with him, and*he was not only af- 


fable, but condescended to put cases, as they 
term it, with them.—[North’s Examiner, p. 
510. * 


A cmeemtaenamimencil 


Advocates and ctients—An advocate, by 
the sacred duty which he owes his client, 
knows, in the discharge of that office, but 
one person in the world—that client, and 
none other. ‘To save that client by all ex. 
pedient means—to pretect that client at all 
hazards and costs to all others, and among 
others to himself—is the highest and most un" 
questioned of his duties; and he must not re« 
gard the alarm—the suflering—the torment-- 
the destruction—which he may bring upon 
any other. Nay, separating even the du- 
ties of a patriot from those of an advocate, 


| and casting them, if need be, to the wind, he 
first Attornev General, and held the place to | 


must go on, reckless of consequences, if his 
fate should unhappily be to involve his coun- 
try in confusion for his client’s protection.— 
{Lord Brougham. 





Waiting for a decision.—A gentleman who 
has forseveral years been in the enviable situa- 
tion of party to a suit in Chancery Jately asked 
his solicitor how long he would have to wait 
for the decision of the Chancellor—“wait for 
the decisién of the Chancellor!” said the 
lawyer sarcastically “till the day of judgment 
to be sure.” ‘ 
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